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H.: Damages--Exemplary--Injury from Malicious Assault and Battery
STUDENT NOTES AND RECENT CASES

PRmcIPAL AxD AGENT-RATiFiCATION--KNowLEDGE.-Principa
sued tenant in unlawful entry and detainer for possession of a
building held by tenant by virtue of an unauthorized lease executed by agent for five years under which the principal had received rent for two years the period for which agent had been
authorized to lease building. The admitted facts are that although
the lease was placed and has remained in principal's office, he
has not seen or read same and does not know the terms of the
lease. Held, principal has ratified the unauthorized transaction.
Payne Realty Co. v. Lindsey, 112 S. E. 306, (W. Va. 1921).
The ultimate conclusion reached by the court is fair and justifiable on sound legal principles and precedents. But the decision
could have been placed on more satisfactory and less questionable
grounds. It is true and admitted that a subsequent ratifieation of
an unauthorized act is equivalent to a precedent authorization.
'Uniontown Grocery Co. v. Dawson, 68 W. Va., 332, 69 S. E. 845.
It is further generally admitted that there may be a ratification
by conduct. Curry v. Hale, 15 W. Va. 867. The proposition that
the principal cannot repudiate a part and ratify a part of unauthorized transactions is also well founded. Lane v. Black, 21
W. Va. 617; Honaker v. Board of Education, etc., 42 W. Va. 170,
24 S. E. 544. But it is none the less well settled law that in order
for there to be a ratification there must be full and complete
knowledge on the part, of the principal of all the material facts and
circumstances connected with the unauthorized transaction.
Thompson v. Laboringman's Mercantile Co., 60 W. Va. 42, 53 S.
E. 908; Anderson v. Creston Land Co., 96 Va. 257, 31 S. E. 82;
Curry v. Hale, 15 W. Va. 867. See M-ECHEm, AGENCY, 2d Ed.,
395. This requirement of knowledge is ordinarily actual knowledge and not the mere opportunity to acquire knowledge. Brown
v. Bamberger, 110 Ala. 342, 20 S. E. 114; Hurley v. Watson, 68
Mich. 331, 36 N. W. 726; Rogan v. Arnold, 233 I. 19, 84 N. E. 58.
See Mcic m, AGENCY, 2d Ed., 40. This case is apparently placed
within an exception to the foregoing rule that where the facts
are so obvious that the principal as a reasonable man cannot be
heard to say that he was ignorant of them he is presumed to
know them. Ballard v. Nye, 138 Cal. 588, 72 Pac. 1563; Bartleson v. Vanderhoff, 96 Mnin. 184, 104 N. W. 820. See YxcHEm,
AGENCY, 2d Ed., 405. This exception can of necessity only apply
to that class of cases where the facts and circumstances are such as
to place the principal as a reasonable man upon inquiry, because
in the absence of such facts the rule is that the principal has a
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right to assume that his agent will act within the scope of his
authority. Johnson v. Ogren, 102 Miun. 8, 112 N. W. 894; Combs
v. Scott, 12 Allen (Mass.) 493; Haswell v. Standring,152 Iowa 291,
132 N. W. 417. See MECHEm, AGENCY, 2d Ed., 403. To raise
the presumption in this case where there were no facts such as to
place principal upon inquiry is to presume that the principal has
done something which neither the law not the relation of the parties requires him to do, and hence is error. The court here could
have safely rested its decision on the grounds that the principal
was bound ab initio because the agent acted within the scope of
his apparent authority and have invoked the rule that a principal
cannot by secret limitations divest an agent of the authority that an
agent in that capacity customarily has. Rohrbough v. 7. S. Express Co., 50 W. Va. 148, 40 S. E. 398; Brown v. Franklin, etc.,
Ins. Co., 165 Mass. 565, 43 N. E. 512. See MxcHxm, AGENCY, 2d
Ed., 396, 730-734.
-W. B. H.
CARRIERS--CARE

REQUIRED

TO

Discovim

OBSTUcTIONs.-Plain-

tiff while a passenger on the defendant's car was injured by a derailment due to a stone falling on the right of way. Question
is what is the amount of care which a common carrier must use to
discover objects off the right of way which may become dislodged
and fall on the tracks. Held, common carrier must use only reasonable and ordinary care. Thomas v. Monongahela Valley Traction Co., 112 S. E. 228 (W. Va. 1922).
The common carrier must exercise the highest degree of care,
prudence and foresight for the passengers' safety. Irvine v. Delaware, etc. R. Co., 184 Fed. 664;; Brogan v. Union Traction Co.,
76 W. Va. 698, 86 S. E. 753. The reason for requiring such a
degree of care has been because the safety of the passenger lies peculiarly within the control of the common carrier. See, 4 R. C. L.
§ 586. This applies to all things connected with the undertaking.
Birmingham Union By. Co. v. Hall, 90 Ala. 8, 8 So. 142; Palmer v.
President, etc., Delaware and Canal Co., 120, N. Y. 170, 24 N. E.
302. See, 4 R. C. L. § 618. An earlier West Virginia case also upholds the doctrine, Carricov. West Virgina Cent. and P. By. Co.,
39 W. Va. 86, 19 S. E. 571. A Texas case of practically the same
facts as the principal case holds that if it was necessary to use a
high degree of care to discover, and remove nearby objects which
might obstruct the tracks, it. was the common carrier's duty to do
so. Texas and P. By. Co. v. Hughes, Tex. Cir. App., 192 S. W.
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